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REMARKS 

The paper is in response to the Non-Final Office Action mailed January 17, 2013 (the 
"Office Action"). No claims are amended herein. Claim 1 was cancelled in a previous paper. 
Claims 2-18 remain pending. Applicants respectfully request reconsideration of the application 
in view of the following remarks. 

Unless otherwise explicitly stated, the term "Applicants" is used herein generically and 
may refer to a single inventor, a set of inventors, an appropriate assignee, or any other entity or 
person with authority to prosecute this application. 

Rejections Under 35 U.S.C. 251 

The Office Action rejects claims 2-18 under 35 U.S.C. 251 as being based upon a 
defective reissue declaration. In particular, the Office Action asserts two defects: 1) that "The 
reissue declaration dated 27 September 2012 does not contain an error statement," and 2) that 
"The reissue declaration, dated 21 November 2008, states the error was failing to provide a 
certified copy of German priority document 196 22 459.4, filed 24 May 1996 prior to the 
issuance of US Patent No. 6,014,476. However, there is no copy of German priority document 
196 22 459.4 filed within this reissue application either." Applicants respectfully traverse these 
rejections because neither of these two purported defects are actual defects. 

With regard to the Office Action's assertion that "The reissue declaration dated 27 
September 2012 does not contain an error statement," Applicants respectfully note that the 
reissue declaration filed on September 27, 2012 is a Supplemental Reissue Declaration, and as 
such does not need to include an Error Statement. In particular, MPEP 1414.01, under the 
heading "I. WHEN AN ERROR MUST BE STATED IN THE SUPPLEMENTAL 
OATH/DECLARATION" directs Examiners as follows: 

In the supplemental reissue oath/declaration, there is rw need to state an 
error which is relied upon to support the reissue application if: 

(A) an error to support a reissue has been previously and properly 
stated in a reissue oath/declaration in the application; and 

(B) that error is still being corrected in the reissue application. 



Page 2 of 6 



Application No. 09/767,801 



Attorney Docket Number F1002.12037US03 
Responsive to Office Action mailed January 17, 2013 



If applicant chooses to state any further error at this point (even though 
such is not needed), the examiner should not review the statement of the further 
error. 

(Emphasis added). Since previous reissue declaration properly stated an error to support reissue 
and since that same error is still being corrected in the present reissue application, MPEP 
1414.01(1) clearly states that the Supplemental Reissue Declaration filed on September 27, 2012 
does not need to state an error which is relied on to support the present reissue application. 
Further, to the extent that the Examiner construes any statement in the Supplemental Reissue 
Declaration filed on September 27, 2012 as a statement of further error, MPEP 1414.01(1) clearly 
states that the Examiner should not review the statement of the further error. Therefore, the 
Office Action's assertion that "The reissue declaration dated 27 September 2012 does not 
contain an error statement," while true, does not support rejecting claims 2-18 under 35 U.S.C. 
251. 

With regard to the Office Action's assertion that "there is no copy of German priority 
document 196 22 459.4 filed within this reissue application either," Applicants respectfully note 
that German priority document 196 22 459.4 was filed in the parent of the present reissue 
application, U.S. Patent Application No. 09/198,692 which issued as U.S. Patent No. 6,014,476, 
and therefore there is no need to re-file the German priority document 196 22 459.4 in the 
present reissue application. MPEP 1417 directs Examiners as follows: "A 'claim' for the benefit 
of an earlier filing date in a foreign country under 35 U.S.C. 1 19(a)-(d) must be made in a reissue 
application, even though such a claim was previously made in the application for the original 
patent to be reissued. However, no additional certified copy of the foreign application is 
necessary. The procedure is similar to that for 'Continuing Applications' in MPEP § 201.14(b)." 
(Emphasis added). In the present reissue application, a certified copy of the foreign application, 
German priority document 196 22 459.4 was filed with a petition under 37 C.F.R. 1.55(a) in the 
application of the original patent to be reissued, U.S. Patent Application No. 09/198,692, which 
issued as U.S. Patent No. 6,014,476. See Declaration filed January 22, 2001, error statement. 
Further, the USPTO is on record acknowledging that this certified copy of the foreign 
application was received in the application of the original patent to be reissued. In particular, in 
the very first office action received in the present reissue application, the USPTO stated: 
"Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
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All Certified copies of the priority documents have been received in Application No. 
09/198,692." See office action mailed May 21, 2008, Office Action Summary. For the 
convenience of the Examiner, the relevant page of this first office action is reproduced below 
with a box drawn around the relevant acknowledgment: 



Office Action ■Summary 
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Since MPEP 1417 clearly states that "rao additional certified copy of the foreign application is 
necessary" where "a claim was previously made in the application for the original patent to be 
reissued," and since the USPTO has expressly gone on record acknowledging that "A// Certified 
copies of priority documents have been received" in the application for the original patent to be 
reissued, there is no need to re-file the German priority document 196 22 459.4 in the present 
reissue application. Therefore, the Office Action's assertion that "there is no copy of German 
priority document 196 22 459.4 filed within this reissue application either," while true, does not 
support rejecting claims 2-18 under 35 U.S.C. 251. 

Since the various declarations filed in the present reissue case are in order and complete, 
and since the foreign priority claim to German priority document 196 22 459.4 in the present 
reissue case is also in order and complete, Applicants respectfully submit that the rejection of 
claims 2-18 under 35 U.S.C. 251 is unsupported and unwarranted and should be withdrawn. 

Charge Authorization 

The Commissioner is hereby authorized to charge payment of any of the following fees 
that may be applicable to this communication, or credit any overpayment, to Deposit Account 
No. 50-5394: (1) any filing fees required under 37 C.F.R. §1.16; (2) any patent application and 
reexamination processing fees under 37 C.F.R. §1.17; and/or (3) any post issuance fees under 37 
C.F.R. §1.20. In addition, if any additional extension of time is required, which has not otherwise 
been requested, please consider this a petition therefor and charge any additional fees that may 
be required to Deposit Account No. 50-5394. 
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CONCLUSION 

In view of the foregoing, Applicants submit that the pending claims are allowable. The 
present reissue application has now been pending for over 12 years . In the event that Examiner 
finds remaining impediment to a prompt allowance of this application, Applicants respectfully 
request that the Examiner initiate a telephone interview with the undersigned attorney in order to 
expedite the issuance of this long-overdue application. 

Dated this 1st day of April, 2013. 



Respectfully submitted, 

/John T. Gadd, Reg. No. 52,928/ 

JOHN T. GADD 
Registration No. 52,928 
Attorney for Applicants 
Customer No. 97149 
Telephone No. (435) 252-1360 



Page 6 of 6 



